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NINTH ANNUAL MASSACHUSETTS LAWYERS’ INSTITUTE 


Mayflower Hotel, Plymouth 
Friday and Saturday, June 2 and 3 


An ideal spot for a group-gathering like the Lawyers’ Insti- 
tute is the Mayflower Hotel, situated on Manomet Point in 
Plymouth, Massachusetts, the place chosen this year for the 
Ninth Annual Lawyers’ Institute of the Massachusetts Bar 
Association. 

Friday afternoon, with Walter Powers presiding, there will 
be a discussion of “What’s New in Probate Law and Practice”, 
with Guy Newhall, of Lynn, author of “Settlement of Estates”, 
and Walter H. Gilday, Register of Probate for Plymouth 
County and author of “Manual of Probate Procedure”, as the 
speakers. 

Friday evening, Robert P. Phipps, Examiner of Questioned 
Documents, and Tommy and Betty Tucker, presenting “Mind- 
reading Made Easy and Hilarious”, will round out the program. 

Saturday morning, with Charles J. Dunn presiding, there 
will be a discussion on legal Medicine, with Doctors Richard 
Ford, William E. Browne, and Donald Munro, taking part. 

Following the “Medicine”, we will take up “Guides in 
Evaluating a Tort Case”, with Hon. Frederick M. Myers pre- 
siding, and Attorneys Edmund J. Campbell, of Brockton, and 
Stuart C. Rand of Boston leading the discussion. 

Saturday afternoon at 2:30 P.M., the Annual Meeting of the 
Association will be held, with the election of officers and a 
discussion of the Lawyer Reference Plan. 

Saturday evening, there will be the Institute’s Dinner, with 
remarks by Richard Wait, President of the Massachusetts Bar 
Association, and Honorable Stanley E. Qua, Chief Justice of 
the Supreme Judicial Court, together with an Address by the 
Honorable Marx Leva, of Alabama, Asst. Secretary of Defense, 
Washington, D. C. 

The City Solicitors and Town Counsel Association and the 
Junior Bar Conference of the American Bar Association will 
have their individual meetings, speakers, and discussions on 
Saturday afternoon. 
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Following the annual meeting, we will have an opportunity 
to discuss with Roger B. Tyler, “Pitfalls in Title Examina- 
tions”, or take part in a general Bull Session. 

A special program is being planned for wives and families 
of lawyers, including sight-seeing tours, golf, bathing and 
other sports. 

The Institute Committee, with the co-operation of the 
Plymouth County Bar Association, the Town of Plymouth Bar 
Association, and the Town of Plymouth Chamber of Com- 
merce, is going all out to see that the lawyers and their fam- 
ilies who attend this Institute will have a treat which they will 
long remember. 

GEORGE L. WAINWRIGHT, Chairman 
GEorRGE F. GARRITY | Vice 
S. ALLEN CHapMaNn {Chairman 


NOTICE OF THE 39th ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


The 39th Annual Meeting of the Massachusetts Bar Associa- 
tion will be held at the MAYFLOWER HOTEL, PLYMOUTH, 
on Saturday, June 3, 1950 at 2:30 p.m. in connection with the 
Massachusetts Lawyers’ Institute, to consider the following 
matters: 


1. Election of officers for the ensuing year. 

2. Hearing reports of officers and committees and taking 
action thereon. 

3. To consider what action, if any, the Association should 
take concerning the Lawyer Reference Plan. 

4. To consider whether the Board of Delegates should be 

requested to study and report on possible plans for 

dual membership in the Association and in affiliated 

associations. 

Such other business as may properly come before the 

meeting. 


ol 


The report of the nominating committee and the Treasurer’s 
report accompany this notice. 


FRANK W. GRINNELL, Secretary 
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Report of the Nominating Committee 


The Nominating Committee herewith submits its nomina- 
tions for officers and members at large of the Board of Dele- 
gates of the Massachusetts Bar Association to fill vacancies 
that will exist at the annual meeting to be held on June 3, 1950. 


President: SAMUEL P. Sears, Newton 


Vice-Presidents: REUBEN HALL, Newton 
DANIEL W. LINCOLN, Worcester 
ELEANOR Marcu Moopy, Melrose 


Treasurer: PaRIS FLETCHER, Worcester 
Secretary: FRANK W. GRINNELL, Boston 
Asst. Secretary: WILLIAM B. SLEIGH, JR., Marblehead 


Members at Large—Board of Delegates 


Fletcher Clark, Jr., Middleboro 
Edwin P. Dunphy, Northampton 
Margaret E. Ganley, Springfield 
Harold Horvitz, Newton 
Raymond McLeod, New Bedford 
Fredric S. O’Brien, Lawrence 
Francis J. Quirco, Pittsfield 


Respectfully submitted, 


Irene Gowetz Bryant Prescott 
Stephen B. Hibbard Walter L. Stevens 
Bennett Sanderson, Chairman 


Other nominations may be made in writing for any of such 
offices by not less than nine members of the Association by 
sending such nominations to the secretary. 


FRANK W. GRINNELL, Secretary 





MASSACHUSETTS BAR ASSOCIATION 


Treasurer’s Report for 1949 
January 1, 1949 


Worcester County Trust Co. checking account $1,109.10 


Worcester County Institution for Savings 2,000.00 
Worcester Mechanics Savings Bank 4,000.00 
George R. Nutter Fund—2 Series “G” U. S. War 
Savings Bonds 
1 M-103550-G $1,000.00 
1 D-511370-G 500.00 1,500.00 $8,609.10 





MEMBERSHIP RECEIPTS 


1949 Junior Current Dues 352.00 
1949 Senior Current Dues 10,560.00 
1949 New Member Junior Dues 278.00 
1949 New Member Senior Dues 70.00 
Dues for 1948 and prior years 95.00 
1950 Junior dues paid in advance (2 for 1951) 24.00 
1950 Senior dues paid in advance 10.00 
Total Membership Receipts 11,389.00 


MISCELLANEOUS RECEIPTS 





Savings Bank interest $100.00 
U. S. Savings “G” Bond, interest 37.50 
Sale of Mass. Law Quarterly 7.28 
Mass. Law Quarterly advertising 900.00 
Miscellaneous 1.50 1,046.28 
Total Receipts 21,044.38 
DISBURSEMENTS 
Central Office Expense $4,008.91 
Treasurer’s Expense 115.00 
Secretary’s Expense 300.00 
Mass. Law Quarterly 4,752.92 
Land Court Dinner net expense 169.45 
Membership Committee Expense 44.65 
General Expense 96.39 
Nominating Committee Expense 7.37 
Executive Committee Expense 234.76 
Mass. Law Institute 1,085.38 
Less received from registrations 379.00 706.38 





Total Disbursements 10,435.83 
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Balance on hand December 31, 1949 $10,608.55 
Distribution of Balance on Hand: 


Worcester County Trust Co. checking Account.. $3,088.55 


Worcester County Institution for Savings......... 2,020.00 
Worcester Mechanics Savings Bank 4,000.00 

George R. Nutter Fund, 2 Series “G” U. S. 
Savings Bonds 1,500.00 
$10,608.55 


We, the undersigned, appointed under date of January 10, 1950 by 
Richard Wait, President of the Massachusetts Bar Association, to audit 


the report of the Treasurer of the Massachusetts Bar Association for 
9.10 the year 1949, report as follows: 


“We have examined the books and accounts of the Treasurer and 
certify that they are correct.” 


REUBEN HALL 
WILLIAM B. SLEIGH, JR. 


March 10, 1950 Auditors 


39.00 


46.28 


44.38 


435.83 











MORE ABOUT PLANNING BOARDS 
AND ZONING ACTS 


(Supplementing an Article in 34 M.L.Q. No. 5, 
December 1949, pp. 3-9) 


by John A. McCarty 


I am informed that counsel for at least two towns are of 
the opinion that planning boards now have power to regulate 
the area and width of lots independent of the provisions of the 
local zoning ordinance or by-law. This opinion is based on the 
requirements of General Laws, Chapter 41, Section 81-L and 
Section 81-M which provide that plans of subdivisions must 
be submitted to and approved by the planning board. Since 
I have presumed to discuss the power of planning boards in 
a previous article, I think I should, without adopting this 
theory, present it so that it may be considered by members 
of the Bar. 

The statutes governing zoning ordinances and by-laws are 
General Laws, Chapter 40, Sections 25 to 29, inclusive, ap- 
proved June 16, 1933. The first paragraph of Section 25 is as 
follows: “For the purpose of promoting the health, safety, 
convenience, morals or welfare of its inhabitants, any city, 
except Boston, and any town, may by ordinance or by-law 
regulate and restrict the height, number of stories, and size 
of buildings and structures, the size and width of lots, the per- 
centage of lot that may be occupied, the size of yards, courts 
and other open spaces, the density of population, and the loca- 
tion and use of buildings, structures and land for trade, in- 
dustry, residence or other purposes.” 

The statutes dealing with planning boards are General 
Laws, Chapter 41, Section 81-A to 81-Y, inclusive, approved 
May 5, 1947. Section 81-K defines a subdivision; Section 81-L 
provides for submission of plats of subdivisions to the planning 
board; and Section 81-M authorizes the planning board to ap- 
prove, modify and approve or disapprove such plats. 

But unless the plan is approved by the planning board, it 
cannot be recorded (Section 81-O) and no building permit can 
be obtained to build on any lot in the subdivision (Section 
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81-Q) nor can any water supply, sewer or other municipal 
utility or improvement be placed in any public or private way 
within the subdivision (Section 81-P). 

Under these circumstances anyone preparing a subdivision 
plan should know under what statute, ordinance or by-law, 
what rules and regulations or conditions subdivision plans will 
be approved, but we search in vain for a guide, or standard 
which must be met. Section 81-L provides that the planning 
board “shall adopt, and may from time to time amend, reason- 
able rules and regulations not inconsistent with section eighty- 
one K to eighty-one U, inclusive, governing the. . . approval 
of such plans.” 

Therefore, the only limitation on the power of a planning 
board to make rules governing the approval of plans is that 
the rules be not inconsistent with Sections 81-K to 81-U, in- 
clusive. Nothing in these sections prevents the planning board 
from making a rule that lots must have a certain area and 
width. 

Nor need such rules be uniform throughout a city or town 
or of a permanent or at least semi-permanent nature, because 
since the planning board may from time to time amend its 
rules, they can be changed as often as the board wishes to 
do so. 

The planning board certainly has the power under Section 
81-M to require a park or parks suitably located for play- 


, ground or recreation purposes in some subdivisions, and not 


in others. Requiring such parks could necessitate a re-location 
of lots and possibly a change in the area of at least some of 
them. 

The general contention, therefore, is that although the 
power to regulate the area and width of lots by zoning 
ordinance or by-law is specifically established by Section 25, 
Chapter 40 of the General Laws, approved in 1933, yet this 
and the succeeding sections of the statute and all the ordinances 
and by-laws adopted thereunder deal almost exclusively with 
the regulation of buildings and uses. However, General Laws, 
Chapter 41, Sections 81-K to 81-Q, inclusive, approved in 1947, 
deal exclusively with the approval of plans of subdivisions of 
land. Therefore, the powers of planning boards over sub- 
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divisions is superior to, or in addition to, any requirement of 
a zoning ordinance or by-law. 

To state the proposition in another way, since the planning 
boards must approve subdivision plans, and since a subdivision 
plan must of its very nature show the subdivision of the area 
into lots, the lots must be approved by the planning board, 
but there are no limitations or restrictions on the power of the 
planning board to make rules governing the area and width 
of lots shown on such plans. Therefore, the planning board 
can make rules requiring the lots shown on such plans to 
have an area and width satisfactory to the board. While it 
probably could not permit lots smaller than required by a zon- 
ing ordinance or by-law, there is no reason why it cannot 
require increased width or area or both as a condition for 
approving a subdivision plan. 

If this reasoning is correct, we are confronted with an 
even greater difficulty. It has been generally assumed that 
no amendment to a zoning ordinance or by-law requiring a 
greater area or width, could apply to any lot shown on a 
recorded plan, provided, of course, the lots shown on such 
plan conform to the zoning ordinance or by-law in force at the 
time the plan was recorded in the proper registry of deeds. 
But General Laws, Chapter 41, Section 81-K, provides that: 
“The recording of a plan of land showing the division thereof 
into existing or proposed lots, sites or other divisions and ways 
furnishing access thereto in the registry of deed of the county 
or district in which such land is situated prior to the date when 
sections eighty-one L to eighty-one U, inclusive, or correspond- 
ing provisions of earlier laws, including those relating to sub- 
division control by boards of survey, became effective in the 
city or town in which such land is situated, shall not exempt 
such land from the application of said sections, except with 
respect to such lots, sites and divisions as have been sold and 
are held in ownership separate from that of the person or 
persons owning the remainder of the land so divided, and 
with respect to ways or parts of ways in which rights of way 
appurtenant to such lots, sites or divisions have been expressly 
or impliedly granted, and with respect to lots, sites and divi- 
sions fronting upon such ways or parts of ways.” 
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Therefore, we cannot rely on the fact that a lot shown on 
a recorded plan conformed to the zoning ordinance of the 
city or town at the time it was made and recorded unless the 
plan was also approved by the planning board, except, of 
course, such lots as have been sold and are held in separate 
ownership from that of the person or persons owning the re- 
maining land so subdivided. Such plan must now be approved 
by the planning board regardless of how long ago it was made 
and recorded, and as a condition to such approval, the board 
can require a new subdivision plan showing lots of greater 
area, width or both than those shown on the original recorded 
plan. 

The planning board may also withdraw its approval of 
any recorded plan which it has formerly approved (Section 
81-N) and require an entire relotting. 

Whether or not the contention that planning boards have 
power to regulate the width and area of lots in a subdivision, 
independent of any zoning ordinance or by-law, I express no 
opinion. I do say, however, that the mere fact that such an 
assertion can be made seriously is sufficient to cause grave 
concern to anyone who is forced to deal with these questions. 

Any person who is aggrieved by any action of a planning 
board and who is not willing to submit to the decision should 
not expect to get redress from the board of appeals. 

The powers of the board of appeal set up under General 
Laws, Chapter 41, Section 81-R, must not be confused with 
the power of the board of appeal set up under Chapter 40, 
Section 30. Zoning ordinances and by-laws set out certain 
definite requirements regulating the size and use of build- 
ings or land in the various zones of the city or town, and the 
board of appeal has the power to make variances in the 
strict application of these definite requirements. 

Under the planning board statutes, there are no definite 
requirements set out with which a person must comply. He 
must act in the dark and submit a plan to the planning board 
without having any standard to go by, and the planning board 
has the power to approve it or disapprove it or modify it and 
approve it in its modified state entirely in accordance with 
its own ideas. 
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The only appeal to the board of appeal under the planning 
board statutes seems to be provided in Section. 81-Q which 
permits an appeal to the board of appeal if a building permit 
is refused because of lack of a way giving access to a proposed 
building. The appeal from any other decision of a planning 
board is directly to the Court. Section 81-T provides: “Any 
person, whether or not previously a party to the proceedings, 
aggrieved by a decision of a board of appeal under section 
eighty-one Q, or by any decision of a planning board estab- 
lished under section eighty-one A concerning a plat of a sub- 
division, as defined in section eighty-one K, or its failure to 
take final action concerning the same within the required 
time, or any municipal officer or board, may appeal to the 
superior court sitting in equity for the county in which the 
land concerned is situated; provided that such appeal is filed 
within fifteen days after such decision is recorded or within 
fifteen days after the expiration of the required time afore- 
said. The court shall hear all pertinent evidence and deter- 
mine the facts, and, upon the facts so determined, shall annul 
such decision if fownd to exceed the authority of such board, 
or make such other decree as justice and equity may require. 
The foregoing remedy shall be exclusive, but the parties shall 
have all rights or appeals and exception as in other equity 
cases.” 

Therefore, if a planning board refuses to approve a plan 
because of the area or width of lots shown thereon or for any 
other reason the appeal is directly to the Superior Court and 
it must be taken within fifteen days after such decision is 
recorded. What is meant by “after such decision is recorded” 
I do not know unless it means within fifteen days after the 
board “shall file a certificate of such action with the city or 
town clerk” in accordance with section 81-M, but needless to 
say, if this is what is meant “after such decision is recorded” 
as used in Section 81-T is misleading. 

There is one further question I would suggest, that is “if 
a subdivision plan is recorded showing on its face that it has 
been approved by the planning board, how is anyone to know 
whether or not the board has since modified, amended or 
rescinded its approval as permitted under Section 81-N? 
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As anyone reading these planning board statutes can see at 
a glance, many other questions may and probably will be 
raised unless some action is taken now to limit and clarify the 
powers of planning boards. 


Editor’s Note 

The 60th constitutional amendment, adopted in 1918, pro- 
vides, 

“The General Court shall have power to limit buildings 
according to their use or construction to specified districts 
of cities and towns.” 

The fact seems to appear from Mr. McCarty’s articles that 
planning boards are given by statute more powers of “govern- 
ment of men and not of laws” than any other agency in Massa- 
chusetts. This raises possible constitutional questions as to 
arbitrary power and delegation of power. The planning 
authority, as part of the police power, exists to some extent, 
aside from the zoning amendment above quoted, (See Medford 
v. The C. & H. Co., 319 Mass. 273) but to what extent? 


F.W.G. 


An English Judge on “Power” in the English 
“Welfare State” 


The Hamlyn Trust under the will of the daughter of a 


former solicitor of Torquay, England, as approved by the court 
provided, 


“The object of this charity is the furtherance by lectures 
or otherwise .. . of the knowledge of the Comparative 
Jurisprudence and the Ethnology of the Chief European 
Countries, including the United Kingdom, and the circum- 
stances of the growth of such Jurisprudence to the intent 
that the Common People of the United Kingdom may 
realise the privileges which in law and custom they enjoy 
in comparison with other European Peoples and realising 
and appreciating such privileges may recognise the re- 
sponsibilities and obligations attaching to them.’ ” 


The first series of lectures was published by Stevens & Sons 
Lt., London, in 1949 under the title “Freedom under the Law”. 
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They were delivered by Rt. Hon. Sir Alfred Denning, one of 
the Lord Justices of Appeal. The last lecture on “The Powers 
of the Executive” contain the following passages. Paraphras- 
ing Lord Acton he says, 


“*All power corrupts. Total power corrupts absolutely’. 
And the trouble about it is that an official who is the 
possessor of power often does not realise when he is abus- 
ing it. Its influence is so insidious that he may believe 
that he is acting for the public good when, in truth, all he 
is doing is to assert his own brief authority. The Jack-in- 
office never realises that he is being a little tyrant.” 

The lecture concludes 

“Reviewing the position generally, the chief point which 
emerges is that we have not yet settled the principles upon 
which to control the new powers of the executive. No one 
can suppose that the executive will never be guilty of 
the sins that are common to all of us. You may be sure 
that they will sometimes do things which they ought not to 
do: and will not do things that they ought to do. But if 
and when wrongs are thereby suffered by any of us, what 
is the remedy? Our procedure for securing our personal 
freedom is efficient, but our procedure for preventing the 
abuse of power is not. Just as the pick and shovel is no 
longer suitable for the winning of coal, so also the procedure 
of mandamus, certiorari, and actions on the case are not 
suitable for the winning of freedom in the new age. They 
must be replaced by new and up to date machinery, by 
declarations, injunctions, and actions for negligence:” and, 
in judicial matters, by compulsory matters, by compulsory 
powers to order a case stated. This is not a task for 
Parliament. Our representatives there cannot control the 
day to day activities of the many who administer the mani- 
fold activities of the State: nor can they award damages 
to those who are injured by any abuses. The courts must 
do this. Of all the great tasks that lie ahead, this is the 
greatest. Properly exercised the new powers of the execu- 
tive lead to the welfare state: but abused they lead to the 





%See an article on ‘The Courts and the Administrative Process’ by 
Prof. E. C. S. Wade, 63 L.Q.R. 164. 
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totalitarian state. None such must ever be allowed in this 
country. We have in our time to deal with changes which 
are of equal constitutional significance to those which took 
place 300 years ago. Let us prove ourselves equal to the 
challenge.” 





Rules Relative to Practice of Special Justices 


These rules prohibiting the practice of special justices of 
district courts as attorneys in criminal cases in any court in 
the commonwealth and “on the civil side” of the court of 
which he is a special justice, were adopted by the Supreme 
Judicial Court in 1935 and 1937 respectively, in the exercise 
of its constitutional responsibility in regard to the practice of 
members of the bar, in the interest of public confidence in the 
courts. 

The validity of the rule relating to criminal cases as ap- 
plied to office advice “without appearance in court” was chal- 
lenged, but sustained, in Collins v. Godfrey, 324 Mass. 574 
(decided on Sept. 15, 1949). As the history and reasons for 
the rules should be generally understood we quote the follow- 
ing passage from the opinion, and the footnote containing the 
references as to conditions prior to 1935. 


Extract From Opinion in Collins v. Godfrey 


“The power to make rules of this kind is a delicate one to 
be exercised sparingly and when the need is apparent and 
pressing and only after careful consideration, but with the 
power goes the duty to exercise it on proper occasions. 

“Such an occasion existed in December, 1935, when the 
rule in question was promulgated. The effect upon a con- 
siderable portion of the people of seeing a judge sitting in 
court finding defendants guilty of various offences and im- 
posing sentences, and the next day, or perhaps the next hour, 
seeing the same judge, very likely before one of his own 
associates, representing persons accused of similar offences, 
can easily be imagined. The effect of the employment of special 
justices to give advice without appearing in court differs only 
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in degree. It cannot be doubted that many persons were led 
to believe that there were peculiar advantages in employing 
special justices to defend or advise them, and that many were 
led to believe that not all citizens were being tried before 
judges ‘as free, impartial and independent as the lot of 
humanity will admit.’ No doubt the only reason for not ex- 
tending the scope of the rule to the civil side of the courts was 
the fear that, in some localities, competent men could not be 
induced to accept these part-time special justiceships, if their 
right to earn a living in practice should be so closely restricted. 
In fact, not long afterwards, a rule was adopted (see post, 753) 
forbidding special justices in the larger communities from 
practising on the civil side of their own courts. The regular 
standing justices of District Courts and the clerks and assistant 
clerks had long been forbidden by statute to take cases in 
their own courts. Special justices had been forbidden to take 
cases in which they had acted as justices. G. L. (Ter. Ed.) c. 
218, § 17. The rule was, in effect, an extension of the statute 
deemed necessary to restore public confidence. It is easy to 
forget, even though not quite fifteen years have elapsed, but 
reference to the documents cited in the footnote will serve to 
recall the general condemnation which for a number of years 
had been visited upon the custom of special justices practising 
in their own courts, especially upon the criminal side.’ ” 


The rule as to civil practice, adopted in 1937 and referred 
to in the passage above quoted, was circulated, at the time, 
to the district courts. It is printed in 324 Mass. 753. As ex- 
plained in the Reporter’s footnote to the rule “although adopted 





* Second and Final Report of the Judicature Commission (House Doc. 
1205 of 1921), pages 52-53, 144. Third Report of Judicial Council (1927), 
71, 81. Ninth Report of Judicial Council (1933), 31. Tenth Report of 
Judicial Council (1934), 19. 7 Mass. Law Quar. (Feb. 1922), 185. 18 
Mass. Law Quar. (Aug. 1933), 21. 20 Mass. Law Quar. (Nov. 1934), 
19. Report of the Attorney General for Year ending Nov. 30, 1928, 
page 28. Circular Letters of the Administrative Committee of the 
District Courts, July 1, 1929, page 4; July 1, 1932, pages 2-3; Jan. 2, 
1934, page 13; Aug. 15, 1934, pages 6-7. Report of Special Crime Com- 
mission (Senate Doc. 125 of 1934), pages 123-125. Report of Special 
Commission on Public Expenditures (Senate Doc. 250 of 1934), page 
36. Massachusetts Governors’ Messages (1935-1938), pages 33, 113, 494, 
495, 497, 499. The Boston Herald, Dec. 10, 1935 (editorial). 
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on March 1, 1937, it was not called to the attention of the then 
reporter of decisions, nor, until March 13, 1950, of the present 
reporter.” Hence the late publication in the Massachusetts 
reports. 


_ The Rule as to Civil Practice 


“At the Supreme Judicial Court holden at Boston in and 
for the Commonwealth on the first day of March in the year 
of our Lord one thousand nine hundred and thirty-seven, Rugg, 
C.J., Crosby, Pierce, Field, Donahue, Lummus, & Qua, JJ., 
being present, it was 

“ORDERED, by the Justices of the Supreme Judicial Court 
that, beginning with the fifteenth day of July in the year of 
our Lord one thousand nine hundred and thirty-seven, no 
special justice of a district court shall be retained or employed, 
or shall practice as an attorney, on the civil side of that court. 
This rule shall not be applicable to a special justice of any 
district court where the population of the district, according 
to the last preceding state or national census, shall be less than 
twelve thousand people.” 








POLITICAL CONTRIBUTIONS 
By Kenneth B. Bond 


Many lawyers are town meeting members in those towns 
which have representative town meetings and many other 
lawyers are members of advisory committees. Few of them, 
however, probably realize the requirements of the Corrupt 
Practices Act found in Chapter 55 of the General Laws as 
amended by Chapter 537 of the Acts of 1946. Section 9 of 
that act makes it an offense punishable by imprisonment, or 
by fine, for any one occupying an elective public office to 
make a payment or gift, or promise, for political purpose, to 
any person who has demanded, solicited, asked, or invited 
from him any such payment, gift, or promise. There appears 
to be very little doubt as to whether a town meeting member 
holds an elective public office, for by statute the words “Town 
Officer” apply to a town meeting member. See Sec. 8 of C. 453 
of the Acts of 1943. Consequently, the provisions of Sectign 
9 mentioned above should be of considerable interest to him. 

Section 11 of the Corrupt Practices Act makes it a criminal 
offense, for any person holding public office or employment, 
directly or indirectly, to demand, solicit or receive, or be con- 
cerned in demanding, soliciting or receiving any gift, pay- 
ment, contribution, or promise of money or other thing of 
value for the political campaign purpose of any candidate for 
public office, or for any political purpose whatever. It is 
reasonably clear that a notary public holds a public office, and 
it is possible that the members of a town advisory committee 
hold a public office. If so, this Section should be of considerable 
interest to them. 

Believing that there is no sound reason or public policy 
for making either of said Sections apply to town meeting 
members or for making Section 11 apply to every public 
office, including notaries public, members of advisory com- 
mittees, etc., the writer submits below a draft act for the 
purpose of amending Chapter 537 of the Acts of 1946. Some 
may think that the amendment should go further and exempt 
the members of all unpaid boards and committees, but the 
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object of this draft act is to go only so far as possible without 
running into serious opposition. 


Proposed Amendment 


Section 9 of C. 55 of the General Laws as amended by C. 
537 of the Acts of 1946 is hereby further amended by adding 
at the end of the first paragraph thereof the following: 

The words “public office” as used in this section shall not 
be deemed to include town meeting members or trustees of 
a municipal cemetery. 

Section 11 of C. 55 as amended by C. 537 of the Acts of 1946 
is hereby further amended by adding at the end of the first 
paragraph thereof the following sentence: 

The words “public office” as used in this section shall not 
be deemed to include town meeting members, members of 
advisory committees, trustees of municipal cemeteries, or 
notaries public. 

Section 1 of C. 50 of the General Laws as amended by C. 453 
of the Acts of 1943 is hereby further amended by adding at 
the end of the definition of “Town Officer” the following words: 

but the words “public office” as used in Sections 9 and 11 
of C. 55, as amended, shall not apply to or include town 
meeting members. 








A WARNING TO THE BAR AS TO 
PRE-TRIAL PRACTICE 


Pre-trial sessions were started in Massachusetts by a notice 
to the bar of June 20, 1935 to take effect in Suffolk County in 
August. This followed a study by Judge Cox and Mr. Phinney 
of the practice in Detroit. The story was told in the 11th 
Report of the Judicial Council. (See 21 M.L.Q. No. 1, January 
1936, pp. 18-20 and 62-63). In 1938 the practice was inserted 
in Rule 57A of the Superior Court. Opinions in several cases 
since 1935 indicate that some lawyers are not paying sufficient 
attention in advance of trial to the “pre-trial report” of the 
judge, the order in which, unless corrected, in the words of 
Rule 57A, “will control the subsequent conduct of the case 
unless modified” before or during the trial. 

To avoid being caught by inadvertence, we think some of 
our readers may wish to be warned to read, not only rule 57A, 
but also Gurman v. Stowe-Woodward Inc., 302 Mass. 442; 
Mitchell v. Walton Lunch Co., 305 Mass. 76, at p. 79-81, and 
Abbott v. Link-Belt Co., 1949 A.S. 993. For the first opinion 
see Fanciullo v. B.G. & S. Theatre Corp., 297 Mass. 44 (1937) 

There is, of course, nothing new in the idea of pre-trial 
except the establishment of regular sessions with some teeth 
in them if ignored. Many judges have undoubtedly shortened 
trials by asking counsel at the beginning, or during a trial, 
whether certain facts are really disputed. 

It has been suggested that pre-trial is a revival of the 
ancient practice of oral pleading (ore tenus),* and it seems to 
have such aspects. Common law and equity pleading in Massa- 
chusetts, before the practice act of 1851-2, was specific for the 
purpose of reducing the disputed issues. Simplified, but not 
vague, pleading was the purpose of the practice act. (See 
Hall’s Massachusetts Practice Act of 1851 containing the report 
of the commission). The pleading aspects of pre-trial may be 
discussed in tHe next issue of the Quarterly. 


A Suggestion 
Since the “pre-trial order” of the pre-trial judge will unless 
modified “control” the trial as to matters “stipulated”, it seems 


~ * Bouvier “Law Dictionary” Rawle’s Revision of 8th ed. 1914 Vol. 
II, p. 2426. 





of 


42; 
ind 
ion 
37) 
‘ial 
eth 
1ed 
ial, 


the 
; to 
sa- 
the 
not 
See 
ort 

be 


less 
2ms 
Vol. 





ASSIGNMENT OF MORTGAGE 21 


that counsel on both sides should have a copy of it and that 
the pre-trial order (and any modification) is properly a part 
of the appellate record. We understand that the pre-trial re- 
port is now merely filed with the papers so that counsel may 
go to the clerk’s office and copy it. In the interest of better 
pre-trial practice should not the court provide, by rule, or 
standing order, a practice by which the report should be 
docketed and counsel be provided with a copy on payment of 
a reasonable small fee, to be taxed as costs, in order to cover 
any additional clerical expense? At all events, counsel will 
do well not to get caught as some evidently have been in 
cases cited. It would seem wise, also, that the man who is 
to try the case should do the pre-trying, if possible. 
F.W.G. 


Assignment of Mortgage Between Husband and Wife 


At the recent meeting of the Massachusetts Conveyancers’ 
Association the question was asked whether such an assign- 
ment of a mortgage is good. The answer is “yes”. 

We discussed this question, by request, in the “Quarterly” 
for December 1943 (pp. 56-58) and explained the history and 
meaning of the statutes in some detail. 


General Laws, Chap. 209, Section 3 provides, 


“Gifts of personal property, and conveyances of real 
estate other than mortgages, between husband and wife, 
shall be valid to the same extent as if they were sole, except 
that no such conveyance of real estate shall have any effect, 
either in passing title or otherwise, until the deed describ- 
ing the property to be transferred is duly acknowledged 
and recorded in the registry of deeds for the district where 
where the land lies.” 


This was a consolidation for supposed harmless brevity 
without change of meaning in the General Laws (See v. Build- 
ing Com’r of Springfield, 246 Mass. at p. 343) of two separate 
earlier statutes—Chapter 304 of 1912 and Chapter 478 of 1920. 

The provision about mortgages came first in Chapter 304 
of 1912 as follows: 
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“Husband and wife may make conveyances of real estate 
to each other except by way of mortgage, as if unmarried; 
but no such conveyance shall have any effect, either in pass- 
ing title or otherwise, until the deed describing the property 
to be transferred is duly acknowledged and recorded in the 
registry of deeds for the district where the land lies.” 


The second act, Chapter 478 of 1920, related to personal 
property only, as follows: 


“Gifts of personal property between husband and wife 
shall be valid to the same extent as if they were sole.” 


The obvious meaning of the original act of 1912, was to 
preserve the rule against executory contracts between spouses 
such as a note secured by mortgage. We believe there is no 
substantial doubt as to the validity of an assignment of a 
mortgage. As mistaken views, however, persist we have sug- 
gested to the commissioners to revise the laws that they re- 
store the words of the original act of 1912 so that the clause in 
Section 3 will read, “except by way of mortgage” and not 
“other than mortgages”. Thus one ghost of a doubt should be 
laid. We suggest the reading of 23 M.L.Q. No. 4 (Dec. 1943) 
referred to above. 


F.W.G. 
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THE DOCTRINE OF CAPTURE UNDER A GENERAL 
POWER OF APPOINTMENT 


Dean W. Carleton* 


The recent case of Amerige v. Attorney General, 324 Mass. 
648, 88 N.E. 2d. 126 (1949), handed down by the Supreme 
Judicial Court on September 30, 1949, brings once again to 
the fore the so called doctrine of “capture” as applied to the 
invalid exercise of testamentary powers of appointment. The 
doctrine is doubtless known to the profession, but it is believed 
that the “capture” title may not be recognized, and the reason- 
ing behind it misunderstood. The first use of the term was 
made by Qua., J., in Old Colony Trust Co. v. Allen, 307 Mass. 
40, 29 N.E. 2d. 310 (1940), but perhaps credit is more aptly due 
Roger Stokey for the actual naming of the doctrine in his 
article Two Problems Arising from Powers of Appointment, 
28 B.U.L.R. 335. 

The problem of capture arises only when, for a variety of 
reasons, the testamentary exercise of a power of appointment 
fails. Among these reasons the most common are: (1) the gift 
lapses because the appointee may have pre-deceased the donee 
of the power, and not be included in G.L. (Ter. Ed.) c. 191, §22; 
(2) the appointment may be invalid because it exceeds the 
rule against perpetuities; (3) or because the gift sets up a trust 
that is void because of indefiniteness; (4) or because, in very 
rare cases, the appointee is a witness to the will of the donee. 
The court then has the problem of determining what to do 
with the property subject to the power which, for any of the 
above reasons, cannot devolve according to the donee’s exer- 
cise of that power. 

In the past, the courts, when faced with the problem of 
what to do with property subject to such an invalid appoint- 
ment, simply called the attempted appointment a nullity, and 
said such property reverted to the donor’s estate, to be distri- 
buted according to the residuary clause of his will, if there 





* The author is a senior student at Northeastern University School 
of Law, in the Evening Division. This paper was prepared by him in 
the course on Legal Research, one of the required courses at the 
School of Law. 
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was one, or if none, to be distributed to the donor’s heirs at 
law or next of kin. Harker v. Reilly, 4 Del. Ch. 72 (1871). 
Indeed, the majority of jurisdictions in this country still follow 
this rule in part or in whole today when this problem arises. 
Re Hayman, 134 Misc. 803, 237 N.Y.S. 215 (1929). 

The subject has received the most attention in England. 
There, if the donee of a power of appointment has satisfied 
two conditions—first, to make the property his own for all 
purposes of devolution, such as by appointing it to a trustee or 
to his executor for payment of debts, and second, by appointing 
the property to some particular person or object—then the 
property will devolve as the property of the donee. And this 
is true, even if the instrument creating the power contains a 
provision disposing of the property in default of appointment, 
by maintaining that in such a case, there is not a default of 
appointment, but merely a failure on the part of the donee to 
see that the property devolves to those he intended. Thus the 
English courts arrive at the solution that such property will in 
effect be appointed to the residuary legatees of the donee, or 
to the donee’s estate, his creditors, heirs, or next of kin. The 
donee thereby is said to have “captured” the property for his 
own estate. 

As stated before, American courts on the whole have failed 
to follow this rule. And in most of the cases in this country 
that have recognized this doctrine, if there is present a default 
of appointment clause in the instrument creating the power, 
the court will not apply the doctrine of capture. Lincoln Trust 
Co. v. Adams, 107 Misc. 639, 177 N.Y.S. 889 (1919). 

Basically, the question of whether an appointment is to 
operate to take the property out of the instrument creating the 
power resolves itself to a question of intention on the part of 
the donee, as shown in the instrument of execution. Chatter- 
ton, V. Ch., in Re De Lusi, (1879) Ir.L.R. 3 Eq. 232, 237, states: 


“The general rule is that the appointment is to be taken as 
an exercise of the power so far as is necessary to give effect 
to the particular disposition but no further. It lies upon 
the party claiming the fund to show sufficient indication 
of intention that, in the event of the appointee being in- 
capable of taking under the appointment, the fund was not 
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left by the donee to go as in default of appointment. This 
intention may, of course, be gathered from the whole in- 
strument, and if it appears therefrom that the donee meant 
thereby in the first place, to make the fund for all purposes 
his own, and in the next place to dispose of it in a particu- 
lar way which fails to take effect, the general intention will 
still be carried out, and the fund will be held to go to 
those persons who take the property of the donee either 
by general disposition or as next of kin.” 


The blending of the appointive property and the property 
owned outright by the donee appears to be one of the strongest 
circumstances indicating the so called intention of the donee 
to take the appointive property out of the instrument creating 
the power. The Restatement of Property, § 365, comment (d), 
says: 

“The intent of the donee to assume control of the property 
for all purposes is most commonly manifested by provisions 
in the instrument of appointment which blend the owned 
property of the donee with the property subject to the 
power.” 


This may be done by combining both properties for division and 
distribution, or giving it all to one person, or by charging the 
appointive property with all his debts. Since the question 
to be determined always is whether the donee intended to make 
the property his own for all purposes, if the donee in the in- 
strument executing the power refers to the property as being 
his own, normally such circumstance is considered enough to 
capture the property. 

Another circumstance of great significance determining 
whether the property, invalidly appointed, will remain in the 
donee’s estate, is when the appointment is made to trustees. 
The Restatement of Trusts, § 426, reads: 


“Where a donee of a general power of appointment of 
property appoints to a trustee upon a trust which fails, there 
is a resulting trust in favor of the donee or his estate, unless 
the donor of the power otherwise provided or the donee 
manifested a different intention. Where a person has a gen- 
eral power of appointment, whether by will alone or by 
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will or deed, the donee of the power of appointment, even 
if he does not have an estate in the subject matter of the 
power, has such an interest as to make him in substance 
the owner of the property. If he makes an appointment of 
the property in trust, he is the creator of the trust, and 
ordinarily if the trust fails, a resulting trust arises in his 
favor.” 


But concerning special powers, the Restatement of Trusts, §427, 
states that the donee does not have such an interest in the 
property as to make him the owner, and a resulting trust in 
favor of the donor is created, unless the whole class is entitled 
to share the property under the special power. 

Thus, where a donee appoints property upon a trust for 
certain designated beneficiaries, or even a trust without specifi- 
cally indicating the objects of the trust, or where he appoints 
to his executor, it has been held that the property has been 
taken “out of the instrument creating the power” for all pur- 
poses. In Talbot v. Riggs, 287 Mass. 144, 191 N.E. 360 (1934), 
where a trust created in an attempt to exercise a power of 
appointment was ineffective, the property to which the power 
related was distributed to the heirs at law and the next of kin 
of the donee of the power rather than to similar persons taking 
from the donor, since there were no directions in the donor’s 
will covering this situation and the disposition of the property 
subject to the power. But the court said the question was one 
of intention of the donee. If the donee had made no attempt 
to dispose of the trust fund, there would be no question of his 
intent to leave its devolution entirely to the provisions of the 
donor’s will. If, however, the donee of a power makes an ap- 
pointment, even if invalid, the further query arises whether 
the donee’s intention was to take the property dealt with out 
of the instrument which conferred that power for all pur- 
poses or whether only for the limited purpose of giving effect 
to the particular disposition expressed. Even when a testa- 
mentary appointment under a general power of appointment 
is made to a trustee upon trusts which lapse as to the beneficial 
interest in those trusts, the court nevertheless considers it a 
good appointment to the trustee who holds it upon the same 
trusts as if it had been the sole property of the donee who 
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exercised the power. There is no question, of course, in the 
case when the power is completely unexercised. It becomes 
inoperative; and the property which is subject to it goes 
according to the disposition of the donor. If there is a gift 
over in default of appointment, the property passes according 
to that gift. 

In this jurisdiction, one of the earliest cases which dealt 
with the problem of capture was Dunbar v. Hammond, 234 
Mass. 554, 125 N.E. 686 (1919). In that case, the testatrix, who 
had considerable property of her own, in addition had a general 
power of appointment to dispose of principal of a trust estate. 
She undertook to dispose of her own property and also to 
exercise the power by means of a general residuary clause in 
favor of her sister “to be by her disposed of in such a manner 
as I may privately direct her.” Inasmuch as no private direc- 
tion had in fact been given to such residuary legatee, the court 
held that the sister took title to the subject of the power in 
trust for the next of kin of the donee. The court went on to 
explain that “when a gift or bequest is made in terms clearly 
manifesting an intention that it shall be taken in trust, and the 
trust is not sufficiently defined to be carried into effect, the 
legatee takes the legal title only, and a trust results by implica- 
tion of law to the donor [the donee of the original power] and 
his representative.” 

The next case in point of time was Bundy v. U.S. Trust Co., 
257 Mass. 72, 153 N.E. 337 (1926). It was held in this case that 
where the property subject to a general testamentary power is 
appointed upon a trust which fails for want of a cestui, the 
property passes by a resulting trust to the next of kin of the 
donee. Thus, in Massachusetts at least, the mere fact that the 
donee places property in trust will serve to take it out of 
the estate of the donor even though the trust fails for any 
reason, including the lack of cestui. 

As a comparison to the Bundy case, see In re Hornidge, 135 
Misc. 170, 237 N.Y.S. 390 (1929), where it was held that when 
an appointment is void because of restraints on alienation of 
property, the appointment insofar as it transcends the power 
or attempts an illegal disposition is a nullity, with the effect 
being the same as if no exercise of the power had been at- 
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tempted. The New York court decided that the property should 
go as provided by the donor in the case of the donee dying 
“intestate.” 

The Massachusetts court extended the doctrine of capture 
in Old Colony Trust Co. v. Allen, 307 Mass. 40, 29 N.E. 2d. 310 
(1940), saying that it applied even when the ineffective ap- 
pointment was other than to trustees, and that a manifestation 
by the donee of an intent to capture the appointive property 
from the original settlor is a valid exercise of the power even 
though the actual appointment fails. The gift of the property 
in trust was only additional evidence of intention of the donee 
to capture it, but was not mandatory for the doctrine to be 
applied. 

Thus it can be seen that this doctrine of capture is some- 
what similar to the familiar cy pres doctrine, in that the court 
seeks in the former to determine whether the donee of the 
power shows such a general intent to treat the appointive 
property as his own that it should be considered part of his 
estate, while in the doctrine dealing with cy pres, the court 
seeks to determine whether the testator’s intent was general 
enough to make a charitable gift to similar charities, if the 
specific charity mentioned in the instrument no longer is in 
existence. 

However, it remained for the case of Fiduciary Trust Co. v. 
Mishou, 321 Mass. 615, 75 N.E. 2d. 3 (1947), to carry the capture 
doctrine to the point of application even when there was a 
gift in default of appointment in the instrument creating the 
power. A dictum in the Bundy case had limited the doctrine 
to situations where there was no provision by the donor for 
default. The Mishou case extended the Talbot and the Old 
Colony doctrines even when there is a gift in default of ap- 
pointment. The court stated: 


“The rule of the Dunbar v. Hammond and other cases 
mentioned arises out of the broad general character of the 
rights conferred upon the donee of a general power which 
include the right to appoint to his own estate and closely 
approach, though they do not reach, complete ownership. 
These rights are not lessened by the donor’s insertion of 
provisions to take effect only in default of appointment.” 
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The court said that the explicit provisions of the donor of the 
power for the devolution of the property in the event of the 
non-exercise of the power, in connection with other circum- 
stances, may indicate the donor’s intent that the donee should 
not appropriate the appointive property to his own estate. 

This decision brought Massachusetts in line with the view 
of the Restatement of Property, §365, and the Restatement of 
Trusts, §426, by saying that the mere fact that there was a 
provision for a taker in default of appointment did not of itself 
prevent the resulting trust to the donee’s heirs. The test to 
be applied was the intent of the donee in attempting to exer- 
cise the power. Did he intend to withdraw from the operation 
of the instrument creating the power and keep for his own 
for all purposes the appointive property, or merely for the 
purpose of the invalid appointment? There seems no valid 
reason why the donee’s intent should be honored in the case 
where there is not a gift in default and allow a resulting trust 
to the donee’s estate when there is an invalid appointment, 
and not honor the donee’s intent when there is a gift in default 
and have the property then revert to the donor’s estate. 

The Mishou case abolishes this inconsistency. The intent 
of the donee should govern, as for all practical purposes he is 
considered to have ownership of the property. Taxwise, he is 
now considered the owner, for if he dies before releasing a 
general power, the appointive property is taxed as his own. 
LR.C. §811 (f). So now, in this jurisdiction at least, he is 
considered the owner to the extent that his wishes take prece- 
dence over those of the donor, except when he fails entirely to 
exercise the power. There was present in the Mishou case a 
blending of the appointive property and the donee’s own 
property. The donee elected to appoint the property to others, 
and failing this, it is more than probable to suppose that had 
he known the results of his faulty exercise of the power, he 
would have elected to capture the property as his own for all 
purposes of devolution in some other fashion, such as appoint- 
ing to his own estate outright. It is logical to consider the 
power as executed, therefore, if the donee makes any such 
election, regardless of the fact that such election to exercise 
the power may not be valid. 
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In the latest case on this subject, Amerige v. Attorney 
General, 324 Mass. 648, 88 N.E. 2d. 126 (1949), a general power 
exercised by the testatrix-donee was declared by the court 
to violate the rule against perpetuities. The court said the 
interests which failed became part of her estate by applying 
the principles of capture. The testatrix-donee had shown the 
necessary intent to withdraw the appointive property from the 
operation of the instrument creating the power for all pur- 
poses and not merely for the purposes of the invalid appoint- 
ment. There had been complete blending of the appointive 
property with the testatrix’s own property, and this showed 
her intent to capture the appointive property for her own 
estate. Since the property could not pass under the residuary 
clause because the remote limitations were in that clause, it 
passed as intestate property. 

It can be seen, therefore, that the doctrine of capture should 
be considered by every member of the bar when drafting 
instruments containing powers of appointment, and when ad- 
vising clients as to the ultimate effect of such powers. Such 
powers will undoubtedly be used more frequently in the 
future to take advantage of the marital deduction offered by 
the federal tax laws. I.R.C. §812 (e). It seems now that the 
donor’s directions regarding default of appointment will only 
be applied when there is just that and only that—a complete 
default or non-exercise. It is doubted that a clause by the 
donor to try to cover an invalid exercise would be of any 
weight in this jurisdiction, as the court would probably ignore 
such a clause in favor of the intention shown by the donee, as 
the court has set aside the gift-in-default-of-appointment type 
of clause.* It appears to be a logical doctrine, and it is clear 


* A reader of this article has suggested that this sentence may be 
too broad in view of the following statement in the Mishou opinion 
321 Mass. at p. 626, which does not seem to be explicitly or impliedly 
overruled by the Amerige case. 

“It may be that the fact that the donor of a power has made 
explicit provision for the devolution of the property in the event 
of nonexercise of the power, taken in connection with other cir- 
cumstances, will sometimes have some tendency to indicate an 
intent of the donor that the donee shall not appropriate the ap- 
pointive property to his own estate, but there are no circumstances 
in this case indicating such intent.” 


Ed. 
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that our court will consider the appointive property as belong- 
ing to the donee if he makes any attempt to exercise his power 
to appoint. In order to serve clients more thoroughly and 
completely, every member of the profession should have these 
principles of the doctrine of capture clearly in mind before 
giving any advice concerning the effects of testamentary 
powers of appointments in Massachusetts, or before drafting 
any instruments containing such powers. 


THE NEW STATUTE AS TO NOTICE ON 


PROBATE ACCOUNTS 
(Chapter 413) 


As is generally known, the problems of practice since the 
opinions in Porotto v. Fiduciary Trust Co., 321 Mass. 638 and 
Young v. Tudor, 323 Mass. 508 led to the appointment of a 
special committee of the Boston Bar Association to study the 
subject. The Boston University Law Review for February 1950 
printed a study by Paul B. Sargent of “The Significance of 
Young v. Tudor on Trustees Accountings”. The “Bar Bulletin” 
of the Boston Bar Association for December 1949 contained the 
report of the special committee above mentioned with a draft 
act prepared by the committee following the discussion in the 
report (pp. 294-298). This bill, approved by the Council of that 
Association, was introduced in the legislature by Representa- 
tive Donlan. Following a well attended hearing before the 
Committee on Legal Affairs and study of the bill by probate 
judges, other bar committees and individual lawyers, several 
amendments of detail were suggested and approved. The bill 
as thus amended was approved and supported by the Executive 
Committee of the Massachusetts Bar Association. It was en- 
acted and approved by the Governor on May 8, 1950. There is 
some question whether it is a 30 day act or 90 day act. As it 
seems to relate to the power of the court it, probably, is not 
subject to referendum and therefore takes effect in 30 days 
from May 8th but it may be wise to wait for 90 days in order 
to avoid the question. It reads as follows: 
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An ACT RELATIVE TO THE ALLOWANCE OF PROBATE ACCOUNTS 

Chapter 206 of the General Laws is hereby amended by 
striking out section 24, as most recently amended by section 1 
of chapter 154 of the acts of 1938, and inserting in place thereof 
the following section: — 

Section 24. Upon application for the allowance of an account 
filed in the probate court such notice as the court may order 
shall be given by publication, unless all persons interested 
receive actual notice, and by delivering or mailing by regis- 
tered mail a copy of the citation to the attorney general if 
there are public charitable interests, to the department of 
mental health and to the veterans administration if interested, 
and , 

1. For accounts of administrators of intestate estates to 
the heirs; 

2. For accounts of executors and administrators with the 
will annexed to all legatees and devisees and to all other per- 
sons entitled to share in the estate whose interests are not 
represented except by the accountant; 

3. For accounts of guardians and conservators to the ward 
and to the persons who would be his heirs were he to die 
intestate at the time of the delivery or mailing of such notice; 

4. For accounts of trustees to all persons to or for whom 
income has been paid or accumulated or in the discretion of 
the trustee might have been paid or accumulated during the 
period covered by the account, and to those persons who 
during such period have received or were entitled to receive 
or in the discretion of the trustee might have received principal, 
and to all persons who at the mailing or delivery of such 
notice, in default of any appointment or otherwise, would be 
entitled to share in the income or principal if an existing 
tenancy for life or for years had then terminated or the trust 
estate were then distributable in whole or in part; 

5. For accounts of special administrators or in other kinds 
of fiduciary accounts or where the court deems special cir- 
cumstances exist to such persons as the court may direct; 
and in all cases to the executor or administrator of any de- 
ceased person entitled to notice or to those in being who have 
succeeded to the interest of such deceased person and to other 
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persons who are or may become interested and who shall have 
filed with the accountant and the register of probate a request 
in writing for notice of proceedings on accounts. The written 
assent to an account or the waiver in writing of notice thereof 
by a person interested or by his guardian or legal representa- 
tive shall be deemed equivalent to notice. 

If there are other persons interested to whom such notice 
has not been given by delivery or registered mail, or if the 
interests of persons unborn, unascertained or legally incom- 
petent to act in their own behalf are not represented except 
by the accountant, the court shall appoint as guardian ad litem 
a competent and disinterested person to represent such in- 
terests and persons, and such guardian ad litem shall without 
further notice or action by the court also represent with respect 
to such account all interested persons who may be born after 
the date of his appointment. It shall not be necessary, unless 
the court shall so order, to designate by name persons repre- 
sented by the guardian ad litem other than those who are 
entitled to notice by delivery or registered mailing. The 
guardian ad litem so appointed shall make oath to perform his 
duties faithfully and impartially and shall be entitled to such 
reasonable compensation as the court shall allow. 

After a final decree has been entered on any account here- 
under it shall not be impeached except for fraud or manifest 
error. 

In the case of a minor entitled to notice by delivery or 
mailing hereunder who is under the age of fourteen at the 
date of the citation, such notice may be delivered or mailed 
to the legal or natural guardian of said minor or if the court 
shall so direct to some other person in his behalf. 


Note 


The act appears to meet all the requirements of the 14th 
amendment discussed by the Supreme Court of the United 
States in Mullane v. Central Hanover Bank and Trust Co., 
decided on April 25, 1950, as reported in United States Law 
Week, Vol. 18, No. 41. 








ESTATES AND “THE IRON CURTAIN” 


An ACT RELATIVE TO THE DISPOSITION OF CERTAIN LEGACIES OR 
DISTRIBUTIVE SHARES OF ESTATES OF DECEASED PERSONS. 


Chapter 265 of 1950 


Whereas, The deferred operation of this act would tend to 
defeat its purpose, which is to provide for the immediate 
settlement of certain estates, therefore it is hereby declared 
to be an emergency law, necessary for the immediate preserva- 
tion of the public convenience. 

Chapter 206 of the General Laws is hereby amended by 
inserting after section 27 the following new section: — 

Section 27A. Whenever payment of a legacy or distributive 
share cannot be made to the person entitled thereto, or such 
person may not receive or have the opportunity to obtain said 
legacy or distributive share, the court, on petition of an in- 
terested party or in its discretion, may order that the money 
be deposited in a savings bank or other like institution, or 
invested in the manner provided in section twenty-five, and 
disposed of in the manner provided in section twenty-eight. 
When a claimant to such funds resides outside of the United 
States or its territories, the court in its discretion, in order to 
assist in establishing such claimant’s identity, right and op- 
portunity to receive such fund, may require the appearance in 
person before the court of such claimant. 


Note 

As an emergency act it is now in effect. 

The following memorandum of reasons for the passage of 
this bill has been submitted to the editor and is printed for 
the information of the bench and bar. 

EDITOR 


Probably every year American citizens domiciled in Massa- 
chusetts die leaving possible heirs either in the Soviet Union 
or in the satellite countries within the Iron Curtain. There is 
then an effort by the Soviet mission in this country to appear 
in the Probate proceedings, either pursuant to a purported 
consular authorization or pursuant to a Power of Attorney 
supposedly executed by their national. 





OR 


1 to 
iate 
red 


by 


tive 
uch 
said 


ney 
, or 
and 
ght. 
ited 
r to 


e in 


e of 
for 


IR 


issa- 
nion 
‘e is 
ear 
rted 
ney 





ESTATES AND “THE IRON CURTAIN” 35 


It seems not only salutary but necessary that the hand of 
the Probate Courts in Massachusetts in these matters be 
strengthened. 

First of all; there is no accredited consular officer for the 
Soviet Union in the United States, no exequatur has been 
issued by the State Department on behalf of the President. 
Secondly, the execution of a Power of Attorney by the na- 
tional of any of these countries is certainly unsatisfactory 
legally, politically or otherwise. It is doubtful if any national 
executing such a Power under the direction of Soviet au- 
thorities can be said to be sui juris. 

Furthermore, the necessity for establishing beyond any 
question the identity of the national and his relationship to 
the decedent becomes very clear in the usual case. 

Thirdly, the reciprocal rights enjoyed by citizens of this 
country with regard to their affairs in the Soviet Union are so 
illusory as to require a strict attitude by our courts. The im- 
prisonment of American Consuls General, the expropriation 
of American-owned property, the kidnapping and disappear- 
ance of American citizens are but a few of the recent mani- 
festations of how little by way of reciprocal rights we do enjoy. 

Furthermore, it is apparent that the reciprocal right of the 
citizens of the United States to receive money from estates of 
Soviet nationals residing in Soviet Russia is a highly illusory 
one when the accumulation of any estate from private prop- 
erty in that country is forbidden, or reduced to the least 
possible amount. 








SOME OTHER NEW STATUTES, NOW, OR SOON 
TO BE, IN EFFECT 
The 48th amendment provides that ° 


“No law . . . shall take effect earlier than ninety days 
after it has become a law, excepting laws declared to be 
emergency laws and laws which may not be made the sub- 
ject of a referendum petition.” 

G. L. Chapter 4, s. 1 provides that 

“A statute [not subject to a referendum petition] and for 
which a different time of taking effect is not therein ex- 
pressly provided shall take effect [if not declared an emer- 
gency law] on the thirtieth day next after the earliest day 
on which it has the force of law.” 


Chapter 33 (Emergency Law) 


Extends the act for stay of judgment and execution in 
summary process to March 31, 1951. 
Approved February 3, 1950 


CuHap. 57 


An Act providing for court enforcement of foreign decrees for 
allowance, alimony or allowance in the nature of alimony. 
Section 35 of chapter 208 of the General Laws, as appear- 

ing in the Tercentenary Edition, is hereby amended by insert- 

ing after the word “decrees”, in line 1, the words: — 

, including foreign decrees,—so as to read as follows: —Section 

35. The court may enforce decrees, including foreign decrees, 

for allowance, alimony or allowance in the nature of alimony, 

in the same manner as it may enforce decrees in equity. 
Approved February 3, 1950. 


Note 


This act relates to the “powers” of courts and took effect 
March 3, 1950. 

The act removes the’ limitation of jurisdiction under G.L. 
c. 215, s. 6 as amended by St. 1933, c. 237 and interpreted by 
the court in Seltman v. Seltman, 322 Mass. 650. (See 34 M.L.Q. 
No. 4, Oct. 1949, p. 9 at p. 19). 
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Cuap. 80 


An Act relative to liens for water accounts not added to, or 
committed as, taxes as provided by law. 

The second paragraph of section 42D of chapter 40 of the 
General Laws, as most recently amended by section 4 of chap- 
ter 380 of the acts of 1941, is hereby further amended by in- 
serting after the second sentence the following: —Anything in 
section forty-two B to the contrary notwithstanding, if any 
account referred to in a statement so filed for record is not 
added to or committed as a tax in the real estate tax list and 
warrant so committed next after the filing of such statement, 
the lien for such account shall terminate at the expiration of 
two years from the first day of October next following the filing 
of such statement for record and shall thereupon, upon the 
request of any person, be disclaimed and released in the same 
manner as a lien deemed invalid under section forty-two B. 

Approved February 11, 1950. 
Note 
In effect May 12, 1950. 
Cap. 65 
Providing for agreements between fiduciary and surety as to 
joint control. Approved February 7, 1950. 
Note 
In effect May 8, 1950. 
Cuap. 81 


An Act to protect purchasers on credit, conditional sale or sale 
subject to a personal property mortgage from unconscion- 
able finance charges. 

Chapter 255 of the General Laws is hereby amended by 
inserting after section 12 the following section: —Section 12A. 
Every contract of sale on credit, conditional sale or sale subject 
to a personal property mortgage in which finance charges are 
included shall be in writing and shall have printed thereon in 
not less than eight point bold face type the words, “The Finance 
Charges Provided Herein Are not Regulated by Law. They 
Are a Matter for Agreement between the Parties.” 

Approved February 11, 1950. 
Note 
In effect May 12, 1950. 
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CuHap. 109 


An Act to prohibit the picketing of courts and certain other 
places. 

Chapter 268 of the General Laws is hereby amended by 
inserting after section 13 the following section:—Section 13A. 
Whoever, with the intent of interfering with, obstructing, or 
impeding the administration of justice, or with the intent of 
influencing any judge, juror, witness, or court officer, in the 
discharge of his duty, pickets or parades in or near a building 
housing a court of the commonwealth, or in or near a building 
or residence occupied or used by such judge, juror, witness, or 
court officer, shall be punished by a fine of not more than five 
thousand dollars or by imprisonment for not more than one 
year, or both. 

Nothing in this section shall interfere with or prevent the 
exercise by any court of the commonwealth of its power to 
punish for contempt. 

Approved February 20, 1950. 


Note 
Takes effect May 21, 1950, if not before then. 


Cuap. 113 


Relating to Marriage Intentions and Medical Certificates. 
Approved February 20, 1950. 


Note 
Takes effect May 21, 1950. 


Cuap. 119 
An Act relative to the entry fees in the supreme judicial, 
superior and district courts and to the fee for filing petitions 
to county commissioners. 
Approved February 20, 1950. 


Note 
This act takes effect May 21, 1950. The only changes are 
to increase the fee from $3 to $5 in the Superior Court and 
petitions to county commissioners; and from $1 to $2 in District 
Courts. The act follows the recommendation of the Judicial 
Council in its 25th report (pp. 7-19) because of the rising cost 
of the administration of justice. This is the first change in the 
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entry fees since 1884. (See M.L.Q. No. 5, Dec. 1949). The act 
does not affect the small claims entry fee which is provided 
for by G.L. c. 218, ss. 21-25 and remains at $1. 


Cuap. 452 
Injunctions in Labor Disputes. 
Approved May 11, 1950. 
Note 
As this act “relates to the powers of courts” in labor dis- 
putes, it is not subject to a referendum petition under the 48th 
amendment and therefore takes effect thirty days from May 11. 


Cuap. 139 
An Act to further regulate the operation of motor vehicles by 
non-residents. 

Section 10 of chapter 90 of the General Laws, as most re- 
cently amended by chapter 130 of the acts of 1948, is hereby 
further amended by adding at the end the following para- 
graph: — 

Notwithstanding the foregoing provisions, no person shall 
operate on the ways of the commonwealth any motor vehicle, 
whether registered in this commonwealth or elsewhere, if the 
registrar shall have suspended or revoked any license to op- 
erate motor vehicles issued to him under this chapter, or his 
right to operate such vehicles, and such license or right has 
not been restored or a new license to operate motor vehicles 
has ndt been issued to him. Operation of a motor vehicle in 
violation of this paragraph shall be subject to the same penal- 
ties as provided in section twenty-three for operation after 
suspension or revocation and before restoration or issuance of 
a new license or the restoration of the right to operate. 

Approved February 25, 1950. 
Note 


This act takes effect on May 26, 1950. 


Cuap. 387 
Equitable Replevin 


An Act Relative to Suits in Equity to Compel the Redelivery 
of Goods or Chattels Taken or Detained from the Owner. 
Section 3 of chapter 214 of the General Laws is hereby 

amended by striking out clause (1), as appearing in the Ter- 
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centenary Edition, and inserting in place thereof the follow- 
ing: — 

(1) Suits to compel the redelivery of goods or chattels 
taken or detained from the owner. Approved May 2, 1950. 


Note 

This act follows the recommendation of the Judicial Council 
in its 25th report for the reasons therein stated p. 28. (See 34 
M.L.Q. No. 5, Dec. 1949). 

As it “relates ... to the powers... of courts” it “may not be 
made the subject of a referendum petition”. (See 48th amend- 
ment “The Referendum” III Sec. 2). Therefore it takes effect 
June 2, 1950. 


Cuap. 390 
Ancillary Probate of Foreign Will 

Amends section 9 of G.L. chapter 192 by providing for “an 
affidavit, in each case, by the petitioner or other person having 
knowledge of the facts, stating the names and residence of 
the known heirs and next of kin of the testator living at his 
death and their relationship to the testator.” 

Approved May 2, 1950. 
Note 

This act takes effect in August, 1950 but it will be wise to 
file the affidavit called for with petitions for ancillary probate 
before that time if'there is Massachusetts real estate involved 
in order to anticipate later questions in regard to title. The 
act was passed on recommendation of the Judicial Council in 
its 25th report for reasons stated on pp. 26-27. (See 34 M.L.Q. 
No. 5, Dec. 1949). 

As suggested by the Judicial Council, a clause containing 
the substance of the act should, perhaps, be added by the courts 
to the form of petition, but until the present supply of blank 
forms is exhausted a flyer quoting the statute will probably 
be sufficient. 

Cuap. 391 

Concurrent Jurisdiction of Superior Court. 

Approved May 2, 1950. 

This act recommended by the Judicial Council in its 25th 
report, p. 40 (last sentence) simply extends the concurrent 
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jurisdiction of the superior court under G.L. chap. 228, sec. 5 
as amended by St. 1937 c. 406, relating to revival of actions 
against executors and administrators. It takes effect on June 
2, 1950. 


Cuap. 420 
An Act relative to the appointment of a successor guardian 
by the probate court. Approved May 8, 1950. 
Note 


This act as it relates to the “powers” of a court takes effect 
thirty days from May 8. 

It was recommended by the Judicial Council in its 25th 
report, pp. 41-42. Its purpose as there stated is to restore the 
practice originally contemplated by chapter 46 of 1789 and 
chapter 190 of 1817 so that if a ward moves or is moved to 
another county the same court in which the original guardian 
was appointed may appoint a successor and thus keep the 
records of the guardianship in one place instead of scattering 
them in several counties. The act changes the rule stated in 
Harding v. Weld, 128 Mass. 587. 


CuHap. 426 


An Act constituting pleas of guilty or findings or verdicts 
of guilty, in felony cases, convictions of a crime for the purpose 
of affecting the credibility of witnesses. 

Approved May 8, 1950. 
Note 

This act amends G.L. chapter 233, sec. 21. The act will take 
effect ninety days from May 8. 

It is a redraft of bill recommended in substance by the 
Judicial Council in its 25th report, p. 39 for the reasons there 
stated. 


Cuap. 287 
Banking Practice 

This is the bill supported by the Executive Committee of 
the Massachusetts Bar Association, which was printed with 
an exceptionally clear account of its history and purpose of 
recognizing the general banking practice, by Walter D. Mal- 
colm of the Boston bar, in the “Quarterly” for December 1949 
(Vol. 34, No. 5, pp. 11-20). 








SUPPLEMENT TO CROCKER’S NOTES 


(Second Series) 
MASSACHUSETTS CONVEYANCERS’ ASSOCIATION 


The Samuel T. Harris Memorial Fund 


Twelve supplements to the Sixth Edition of Crocker’s Notes, 
prepared by the editor, Roger D. Swaim, for the Massachusetts 
Conveyancers’ Association were reprinted, by permission, in 
the “Quarterly” from 1939 to 1946. (See 31 M.L.Q. Dec. 
1946, 42). 

In 1949 these notes, rearranged, enlarged and added to in- 
clude cases through 321 Mass. and 1948 statutes were published 
by Little, Brown & Co. in a bound “Supplement” with an article 
on “The Mechanics of Title Examination”, by Richard B. 
Johnson, and a list of wills construed by the Supreme Judicial 
Court from 166 to 321 Mass. (continuing the earlier list pre- 
pared by Prescott Hall in 1896). 

The following additional supplement is the first since that 
volume. 

Ed. 


Supplementary notes to Crocker’s Notes on Common Forms 
(Second Series) following the 1949 Bound 
Supplement and covering statutes and decisions in 1949. 
The numbers in the left-hand column refer to sections in 
the book and supplement. 


Roger D. Swaim 


39 Corporations—Begin existence on filing articles of organi- 
zation. G.L., c. 155, s. 138. Acts 1949, c. 69. 
56 Constructive Trust—In confidential relationship discussed 
in Shelburne Shirt Co. See Yamius v. Zeitz, 1949 A.S. 97. 
62 Fraudulent Conveyance—Found in gifts to wife while the 
donor was insolvent. See Mullins v. Riopel, 1949 A.S. 79. 
76 Deed Signed in Blank—Law as to the requirement of a 
330 power under seal to fill blanks restated. See O’Neill v. 
Niccolls, 1949 A.S. 683. 
76 Blanks in Instruments—For a case of wrongful insertion 
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over the signature of the plaintiff to a blank bill of sale, 
see Dubois v. Atlantic Corp., 322 Mass. 512. 

Way—Right to use by virtue of grant bounding on a way 
restated and right not lost by an alleged but unproved 
adverse use by the servient tenant. See Patterson v. 
Simonds, 1949 A.S. 639. 

Way—A right of way does not include the right to lay 
pipes in it. Ampagoomian v. Atamian, 323 Mass. 319. 
Way—Reservation of a way cannot create a right in a 
stranger to the deed and as to modern use of a cart 

road. See Hodgkins v. Bianchini, 323 Mass. 169. 

Implied Promise—To support grantor through acceptance 
of deed containing such promise. See Durgin v. Allen, 
1949 A.S. 427. 

Building Line—As an easement in private property for 
public use and proceedings for establishing. See Shea 
v. Inspector, 323 Mass. 552. 

Tenants in Common—A devise to A and B “share and 
share alike or to the survivor of them” held to create 
tenancy in common. See Cross v. Cross, 1949 A.S. 459. 

Tenants by Entirety—After November 27, 1949 interest 
acquired by the survivor taxable, but if single family 
residence occupied as domicile, exempted up to its 
value, and if multiple family residence so occupied, up 
to $25,000 of value. Acts 1949, c. 792. 

Husband and Wife—Wife as agent for the husband in 
care of property of the husband held as tenants by the 
entirety. See Collins v. Croteau, 1949 A.S. 123. 

Writ of Entry—See discussion of proceedings in McGrath 
v. Lynch, 323 Mass. 151. 

Divorce—No curtesy or dower in land of the other spouse. 
G.L., c. 208, s. 27, s. 26 repealed. Acts 1949, c. 76. 

Divorce—For a Reno divorce sustained, see Heard v. 
Heard, 323 Mass. 357. 

Deed—On rescission by the conservator of a deed given 
by his mentally incompetent ward, equity should be 
done and the innocent grantee repaid amounts paid by 
her to redeem from a prior tax title. The suit should 
have been in the name of the ward. Kressler v. Flynn, 
323 Mass. 610. 
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Mortgages—By rules effective February 15, 1950, F.H.A. 
and V.A. mortgages must contain a covenant that the 
mortgage will not impose race, color or creed restric- 
tions and title must not contain such restrictions im- 
posed subsequent to that date. (Note that such are 
legally unenforcible, see Section 181.) 

Mortgages—By savings banks insured by F.H.A. G.L., c. 
168, s. 54A. Acts 1949, c. 374. 

Savings Bank Investments in Mortgages—G.L., c. 168, 
s. 54, Clause First revised. Acts 1949, c. 719. 

Deficiency—The deficiency statute (G.L., c. 244, s. 17B) 
does not apply to the deficiency on a note for which 
the foreclosed mortgage was merely collateral. Palumbo 
v. Audette, 323 Mass. 559. 

Construction Loan—Material men and laborers may sue 
on a contractor’s bond. Acts 1949, c. 185. Acts 1949, 
c. 770. 

Declaration of Trust—A settlor’s unrestricted power to 
amend includes a power to amend so as to revoke. See 
Stahler v. Sevinor, 1949 A.S. 259. 

Acknowledgment of Deed—The certificate of the notary 
is prima facie evidence. See Iantosca v. Iantosca, 1949 
A.S. 609. 

Power Exhaustion—See Welch v. Morse, 323 Mass. 233, 
as to a power which was not exhausted by a partial 
exercise. 

Support—A reservation in a taking for subway purposes 
and in a deed reserving a right of support was not a 
covenant running with the land binding a successor in 
title. Putnam Furniture Building, Inc. v. Common- 
wealth, 323 Mass. 179. 

Demolitions—And filling cellar holes regulated. Amends 
G.L., ec. 111, s. 128A, 143, s. 7 and s. 3. Acts 1949, c. 156. 

Agreement to Convey—Enforced by the heir of the de- 
ceased buyer. See Chute v. Waterman, 1949 A.S. 395. 

Purchase and Sale Agreement—The clause as to payment 
of commission in the usual form does not entitle the 
broker to sue. See Henry W. Savage, Incorporated v. 
Friedberg, 1949 A.S. 155. 
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Zoning—By-law establishing a minimum height for 
buildings is invalid. See 122 Main Street Corporation 
v. Brockton, 1949 A.S. 113. 

Zoning—An article in the warrant for the Town meeting 
must sufficiently inform the voters as to the nature of 
the matters to be considered. See discussion in Fish v. 
Canton, 1949 AS. 35. 

Zoning—Evidence justified a variance by the Board of 
Appeals. See Tanzilli v. Casassa, 1949 A.S. 381. 

Zoning—Change of a non-conforming use as a dairy farm 
to use as a market was enjoined in Public Building 
Commissioner v. Star Market Co., 1949 A.S. 323. 

Subdivision—After approval by Planning Board no 
change shall affect rights of previous buyers or mort- 
gagees without their written consent and no easement 
shall be acquired unless in a way shown on a plat 
approved by the Planning Board. Acts 1949, c. 182. 

Height of Buildings in Cities—C. 143, s. 2 see as to power 
plants. Acts 1949, c. 125. 

Removal of soil, loam, sand or gravel—May be regulated 
or prohibited by cities or towns. G.L., c. 40, s. 21. Acts 
1949, c. 98. 

Zoning—Canton by-laws validated. Acts 1949, c. 178. 

Zoning—Person aggrieved by a variance discussed. See 
Circle Lounge & Grille, Inc. v. Board of Appeals, 1949 
AS. 737. 

Zoning—A non-conforming use for ice making could not 
be changed to a fuel plant. See Everpure Ice Manufac- 
turing Company, Inc. v. Board of Appeals, 1949 A.S. 743. 

Zoning—‘“Provisions applying to building” hereafter con- 
structed or placed “did not apply to alterations” in a 
building. See D’Ambra v. Zoning Board of Appeal of 
Attleboro, 1949 A.S. 303. 

Subdivisions—Planning Board approval necessary to se- 
cure easements in ways. G.L., c. 41, s. 810. Acts 1949, 
c. 182. 

Zoning—House “breezeway” and garage found one build- 
ing. See Olson v. Zoning Board of Appeal of Attleboro, 
1949 A.S. 299. 








46 


706 


706 


706 


709 
712 


721 


722 


728 


738 


751 


MASSACHUSETTS LAW QUARTERLY 


Zoning—A map accompanying a zoning ordinance was 
accepted as fixing boundaries of zones. See Newbury- 
port v. Thurlow, 1949 A.S. 283. 

Zoning—Though permitted, a use cannot be a nuisance. 
Weltshe v. Graf, 323 Mass. 498. 

Zoning—Amendment changing zones, see Caires v. Build- 
ing Commissioner, 323 Mass. 589. 

Purchase and Sale Agreement—See Marlowe v. O’Brien, 
321 Mass. 384, as to where no time is specified and 
Barrell v. Britton, 252 Mass. 504, as to the buyer having 
no right to possession before deed, followed in Kattor 
v. Adams, 323 Mass. 686. 

Purchase and Sale Agreement—As to the clause in the 
usual contract permitting the seller to return the de- 
posit if he turns out to have defective title, see Lucier 
v. Williams, 323 Mass. 458. 

Purchase and Sale Agreement—The wife, having signed 
the husband’s agreement agreeing to release her dower, 
need not sign an extension of the time for performance, 
but the case does not decide that she was bound to sign 
the deed. Eliopoulos v. Makros, 322 Mass. 485. 

Lease—Discussion of rights to lease public property for 
a private or a public use. Boston Provincetown Steam- 
ship, Inc. v. Selectmen of Provincetown, 1949 A.S. 207. 

Lease—Tenancy at will terminated by a written lease. 
See Baker v. Shea Dry Cleaners, Inc., 1949 A.S. 145. 

Lease—The covenant to surrender in good condition does 
not require the keeping in repair of the leased premises. 
See Ryan v. Boston Housing Authority, 1949 A.S. 133. 

Summary Process—Discretionary authority for three 
months’ stay extended to March 31, 1950. 1946 Acts, c. 
43. Acts 1949, c. 87. 

Lease—A lease for one year and from year to year there- 
after unless the lessee gives notice is a lease for more 
than seven years and a grantee from the lessor will not 
be bound by it unless it or a notice of it is recorded or 
the grantee has actual notice of what the lease is. 
South Street Inn, Inc. v. Muehsam, 323 Mass. 310. 
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Omitted Child—For rules for determining whether the 
testator intentionally omitted to provide for a child or 
issue of a deceased child, see White v. White, 322 Mass. 
30. 

Heirs—Rules for determining class intended by will. 
Bagley v. Kulen, 322 Mass. 372. 

Taxation—The proposed exemption for a period of newly 
constructed residential property to encourage building 
was held unconstitutional in Opinion of the Justices, 
1949 A\S. 349. 

Tax Exemptions—For soldiers and sailors. G.L., c. 59, s. 5, 
clause 22. Acts 1949, c. 534. 

Tax Title Land—Notice preceding sale by Boston. Acts 
1949, c. 317. 


Tax Title Land—Sale by Boston of such used for Veterans’ 
housing. Acts 1949, c. 356. 

Foreclosure—Assessors may rightfully tax a mortgagee 
in possession according to the recorded certificate of 
entry. In this case, foreclosure had been discontinued 
on order of the U. S. District Court, in which the mort- 
gagor was in reorganization under the Chandler Act. 
Assessors v. John Hancock etc. Company, 323 Mass. 242. 





AN INTERESTING PRAYER 


From the Journal of the Senate 


Monday, April 17, 1950 
The following prayer was offered by the Chaplain: — 


Away down in the vitals of a mine near Glasgow there 
worked a mule whose job it was to draw shale along tracks 
which led from the section being excavated to the elevator 
which would raise the mined product to the surface. 

That mule without any show of resentment would drag 
cart load after cart load during his shift on duty, but whenever 
the miner’s boy attempted to overload his carrier, Rozinante 
wouldn’t budge until the excess baggage was removed. 

So, too, it is with the public. They’ll gamely worry along 
with the prescripts of constituted authority just so long as the 
burden is bearable, but beyond a certain point they go mulish 
and resent taking more. 

For example, you cannot without undermining public con- 
fidence pyramid taxes—talk brotherhood and practice preju- 
dice—have so many on public payrolls as to create too great 
a burden on the taxpayers, or contend that in differences be- 
tween the worker and the employer one side is always right 
and the other wrong. 

You cannot reduce the work hours per week beyond the 
ability of those who pay to absorb that additional economie 
responsibility. You cannot have too much social security with- 
out begetting too much national insecurity. Seeing one cannot 
spend what one doesn’t possess, it follows that an unbalanced 
budget eventually leads to the cleaners. 

Take away man’s initiative and you destroy his independ- 
ence. In all things there must be a happy medium—a sensible 
balance if the principal aims of popular government are to be 
realized. The Latins had words for it, “Est modus in rebus.” 

On motion of Mr. Furbush, the above prayer was ordered} 
printed in the Journal of the Senate. 
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up-to-date? 


“,.. an easily handled, compact yet compre- 
hensive, one volume treatise on the modern 
law of landlord and tenant in Massachusetts.” 


Edward L. Schwartz, Bar Bulletin 


HALL, MASSACHUSETTS LAW 
OF LANDLORD AND TENANT 
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by Faneuil Adams and Charles Y. Wadsworth 


This new revision of an accepted work brings lawyers and stu- 
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cases and statutes and adds 
a special Appendix by Rich- 
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(second edition) 


by W. Barton Leach 


The only up-to-date state- 
ment of the Massachusetts 
rules of evidence, supported 
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statutes, court rules and de- 
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brary of any lawyer or pros- 
pective lawyer. 


$3.00 
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Mr. Doyle Recommends 


American Law Reports 
Second Series 


With the start of the new series of American Law Reports, the 
Massachusetts lawyer has the opportunity of a lifetime to start 


building a set which will be of the greatest service in the years 
ahead. 


Many new features have been added. Why not write or phone 
Mr. Doyle giving him an appointment to explain its new features? 


Other recommended publications are 


Annotated Laws of Massachusetts 
American Jurisprudence 


United States Supreme Court Reports and Digest, 
Lawyers’ Edition 


Williston on Contracts 

Pomeroy on Equity 

The American Law Institute’s Restatements 
Clark’s Summary of American Law 


JOHN F. DOYLE 


31 State Street 4 
Boston, Mass. . - CApitol 7-595 


Home Phone - - LAsell 7-086 











